NOTICE
THIS INFORMATION IS ONLY FOR THE PURPOSE OF EXPLAINING THE GENERAL PROCESSES OF A CIVIL ACTION IN MAGISTRATE COURT.  IT DOES NOT COVER ALL POSSIBLE OPTIONS NOR ALL COURSES OF ACTION AND IS NOT TO BE SUBSTITUTED FOR COMPETENT LEGAL COUNSEL.  IF YOU ARE IN DOUBT OR UNSURE HOW TO PROCEED OR RESPOND, YOU SHOULD CONSULT AN ATTORNEY.

Court personnel are not authorized to provide legal advice.

 Judges cannot discuss a case unless both parties are present.

How does the defendant know that he or she is being sued? 
You must have the Defendant(s) served with a copy of the Statement of Claim. This is ordinarily done by the Sheriff at a charge of $50.00 per Defendant. You may include this payment with the payment of the filing fee to the Clerk of Court who will forward the service fee to the Sheriff.
How do I file my civil case?  
You can file your case by preparing a Statement of Claim with the Clerk of Magistrate Court. A Statement of Claim form is available at the Magistrate Court Clerk Office, or it can be downloaded from this page. Your claim must set forth the facts, which form the basis of your suit. You do not have to recite all of the evidence that you intend to produce at trial, but you should provide enough information so that the Defendant will know what he or she is being sued for. If you have documents that support your case, you should attach those documents to the Statement of Claim. (For instance attach, invoices, statements of account, contracts, work orders, etc..)
The cost to file a civil claim with the county magistrate is $49.00 for the filing fee, and $50.00 for the claim to be served to the defendant.  (Total for one defendant $99.00)

The Sheriff will serve the Defendant a copy of the Statement of Claim. 
When will my civil trial be held?    
The Magistrate Court of Banks County currently conducts trials of civil cases every Thursday at 10:00 AM, holidays excepted.  You will be notified of your court date by mail at the address given on the Statement of Claim form.

I am the Defendant. I have been served with a law suit. What do I need to do? 

You can submit your Answer in writing to the court. You may prepare your own form or use one of the court's answer forms. Another option is to consult with an attorney. 

You must file the Answer within thirty (30) days of being served. (Answers for Landlord Tenant matters must be filed within seven (7) days). The date after service is counted as day one. If the thirtieth day falls on a day when the court is closed (a weekend or legal holiday), the Answer is due on the next day the court is open. 

Answers must be "filed" to be legally sufficient. The date of mailing is not the date of filing. If you are close to the deadline for filing your answer, bring your answer to court and file it with the clerk yourself. Do not let an inadvertent delay in mail delivery cause you to waive your legal defenses. 

There is no cost to filing an Answer. 

On the thirty-first (31) day after service, the case goes into default. However, the Defendant has an additional fifteen (15) days to open the default by filing a late Answer and paying all court cost along with the Answer. 

While you "may" file an answer beyond the forty-fifth (45) day following service, such answer may be a legal nullity and void. 

You protect your rights by timely filing an answer with the clerk of court. 

If you are also contending that the Plaintiff actually owes you money, you should file a counterclaim against the Plaintiff.

The party who sued me actually owes me money. What can I do? 
 

Along with your Answer, you can file what is called a Counterclaim, which is, essentially, a Statement of Claim filed by the Defendant against the Plaintiff. (See the information on Statements of Claim, above.) If your Counterclaim exceeds the jurisdictional limits of the Magistrate Court, the case will be transferred to a court that does have jurisdiction. Usually the entire case will be transferred. However, there may be some cases where the Plaintiff's claim will remain in Magistrate Court and the Defendant's counterclaim will be transferred separately.
Can the Defendant file a late answer?

On the thirty-first day after service on the Defendant, the case goes into default. However, the Defendant has an additional fifteen days to open the default by filing a late Answer and paying all court costs along with the answer. No Answer may be filed beyond the forty-fifth day following service.

How does the plaintiff know that an answer has been filed? 

The Court will mail a copy of the answer and a hearing notice to the address given on the Statement of Claim form.
Where should I file my case?

You must file your case in the county in which the Defendant (the party you are suing) resides. This requirement is referred to as "venue."

Individuals 

For an individual, venue is the county of the person's legal residence.
 Businesses 

The proper venue for a business Defendant is determined by the type of business. For a sole proprietorship, the suit should be brought in the county in which the owner of the business resides. For a partnership, the suit should be brought in the county in which at least one of the owners resides. For a corporation, the suit should be brought in the county which the corporation has designated with the Secretary of State as its registered office.

Multiple Defendants 

For multiple Defendants, you can file your case in any county in which venue would be proper for at least one of the Defendants, if they are jointly and severally liable.

Out of State Parties 

For a party which lives outside the State of Georgia, or a corporation from outside the State of Georgia, your case should be filed in the county in which the transaction or occurrence giving rise to the claim took place.
Who may file a claim or have a claim filed against them? 

The party who files a claim is referred to as the "Plaintiff." The party who is sued is referred to as the "Defendant." A claim must designate the proper Plaintiff(s) and Defendant(s). The determination of the proper party will depend on whether the party is a person or a business and how that business is set up. Failure to name the proper parties may result in a defective judgment.

Individuals 

If the party is a person, you should designate that party by his or her legal name. For example "John Doe."

Minors 

If the party is a minor (under the age of 18), the proper party depends upon whether the minor is the Plaintiff or the Defendant. A minor may not be a Plaintiff directly but must sue through the minor's parent or legal guardian. For example "John Doe, a minor, by Joe Doe, next best friend." A minor may be sued directly or through the minor's parent or legal guardian.

Businesses 

If the party is a business, you must name the proper legal entity. The proper legal entity is determined by how the business is set up. You can contact the Georgia Secretary of Sate at (404) 656-2817 to get information on a corporation. You can also check with the Banks County Business License Office to find out who owns a business.

Sole Proprietorships 

A sole proprietorship is a business owned by one person which is not in the form of a corporation. The person may are may not use a trade name in the operation of the business. In either case, the proper party is the individual owner. For example "John Doe, individually and d/b/a John's Garage."

 Partnerships 

A partnership is a business owned by two or more persons which is not in the form of a corporation. The proper parties are the actual partners. For example "John Doe and Jane Doe, individually and d/b/a John's and Jane's Garage."

Corporations 

A corporation is a legal entity separate and distinct from its owners. The proper party is the legal name of the corporation. For example "John's Garage, Inc." You can get information on corporations from the Georgia Secretary of State by calling (404) 656-2817. You should determine the correct legal name of the corporation, the county in which its registered office is located, and the name and address of the Registered Agent.

What if I file a case in the wrong court?
 

If you file a case in Magistrate Court over which the Court does not have jurisdiction or where venue is improper, the case will be transferred to a court that does have jurisdiction. An order will be entered transferring the case to the appropriate court. The order may contain a requirement that you pay a transfer fee. There is no additional fee for transfer of the case to a Magistrate Court in another county. There is a fee for the transfer of a case to State Court or Superior Court. Failure to pay the transfer fee will result in a dismissal of the case.

Are there any costs in filing an answer or a counterclaim? 
 No, but if the defendant files the answer or counterclaim late it can be dismissed if the defendant does not pay the court costs.
 Here are the time examples: 

Answer or Counterclaim Timely Filed: 

If the answer is filed timely, within the time specified in the summons, then there is no cost for filing an answer or a counterclaim.

Answer or Counterclaim Filed More than 30 Days From Date of Service But Within 45 Days or Less: 

A defendant who fails to file a timely answer or counterclaim by day 30 after the date of service has 15 days to open default by paying court costs. See O.C.G.A. 15-10-43, (d): Upon failure of the defendant to answer the claim within 30 days after service of the statement of claim, the defendant shall be in default. The defaulting party may open the default upon filing an answer and upon payment of costs within 15 days of default. In this instance the defendant has the right to open default by paying costs if paid by the 45th day.
Answer or Counterclaim Filed More 46 Days From Date of Service: 

In this instance the defendant failed to file a timely answer or counterclaim within 45 days. The defendant "may" still be able to open default if the defendant pays costs and can convince the court that there was a valid bona fide reason why and answer or counterclaim was not timely filed. See O.C.G.A. 15-10-43 (f) At any time before final judgment, the court, in its discretion, upon payment of costs, may allow the default to be opened for providential cause preventing the filing of required pleadings or for excusable neglect or where the judge, from all the facts, shall determine that a proper case has been made for the default to be opened, on terms to be fixed by the court. In order to allow the default to be thus opened, the showing shall be made under oath, shall set up a meritorious defense, shall offer to plead instanter, and shall announce ready to proceed with the trial.

In summary, if the defendant files a timely answer or counterclaim there is no charge. If the defendant files an answer and counterclaim within 30-45 days there is a charge of the court costs, but if paid the defendant has the right to file a late answer. If the defendant desires to file a lawful answer or counterclaim more than 46 days after the date of service, the defendant has to pay the court costs to be able to file a motion to see if the court will even permit a late answer or counterclaim to be filed.

